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m.
A.

STATEMENT OF rnCASE

Nature of the case.

This is an appeal by Blaine County fkom an October 18,2006, decision of District
Court Judge Robert Elgee ("District Court") reversing the June 23, 2005, decision of the
Blaine County Board of County Coxnmissioners ("Board").

The Board reversed the

issuance of two building permits to Respondent ("Rollins") finding that Rolliis' property
is situated within the Mountain Overlay District ("MOD") and is therefore subject to the
procedural requirements of the MOD.

B.

Course of proceedings below.

This matter originally came before the Board on two separate appeals by Brian
Poster ("Poster"). Poster is Rollins' next door neighbor. Poster appealed two building
permits that were issued to Rolliis, claiming that the Blaine County Planning and Zoning
Administrator ("Administrator") erred in issuing Rollins' building permits without first
requiring Rollins to obtain a site alteration permit because Rollins' property is located in
the MOD.
Posters' two appeals were consolidated by the Board and a hearing on the appeals
was held on May 26, 2005. In a written Decision dated June 23, 2005, the Board
reversed the Administrator's decision issuing the building permits. Rollins then appealed
the Board's Decision to the District Court.
While the appeal was pendmg in the District Court, Rollins filed three motions to
augment the agency record. After granting the motions, the District Court entered an
"Order Governing Further Proceedings." (R., Vol. 2 of 2, p. 248-252). In this order, the
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District Court retained "for determination and resolution by the court all issues involving
timeliness, validity, and legality of Poster's appeal of administrative decisions below."
(Id.) The District Court also ruled that all other issues, not specifically retained, were
remanded to the County for consideration in light of the augmented record. (Id.) The
District Court also ordered that "on remand Blaine County is free to determine, as a legal
or factual maRer whether Rollins' property is or is not within the Mountain Overlay
District." (Id.)
The District Court issued its "Decision on Petition for Judicial Review" on
October 18,2006.' (R., Vol. 2 of 2, pp. 341-368). From that decision, the County filed a
Notice of Appeal on November 8,2006. After the District Court awarded fees and costs
to Rollins on January 31, 2007, the County filed an Amended Notice of Appeal on
February 5,2007. (R., Vol. 2 of 2, pp. 448-450).
C.

Facts

The MOD is an overlay zone in Blaine County that is intended to protect the visual
beauty of Blaine County's hillsides. (Agency R., File 1 of 2, pp. 8-10). Section 9-21-1(B)
of the Blaine County Code sets forth the purposes of the MOD, which include the following:
1. To preserve the natural character and aesthetic value of hillsides and
mountains in the County by regulating development thereon;
2. To maintain slope and soil stability;

3. To prevent scarring of hillsides and mountains made by cuts and fills
andlor by access roads to hillside and mountainous areas;

4. To ensure accessibility by emergency vehicles on hillside roads;

The Board held a subsequent hearing as directed by the District Court, but before it could render a
modified decision, the District Court issued its Decision on October 18,2006.

-
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5. To prevent unsafe conditions for access, circulation, and road
maintenance and unwarranted problems associated therewith in
hillside and mountainous areas;

6. To help ensure water quality and prevent deterioration due to
sedimentation or inadequately performing septic systems;
7. To regulate site alteration and sbuctural development in the Mountain
Overlay District to assure that site alteration and development occurs
in the Mountain Overlay District only when no sufficient available
area for siting of the proposed site alteration or development exists
outside of the District and all other criteria under this Chapter have
been met, and to assure that any site alteration and structural
development within the District occurs in a manner that minimizes
hillside visibility; and

8. To cany out the provisions contained in the County Comprehensive
Plan.
9. To protect agricultural lands for productive agriculture while providing
for necessary residential and other structural use within the context of
productive agriculture.
Blaine County Code Section 9-21-2(D) defines the MOD as follows:
The regulations of this overlay district, which will not be designated on
the official zoning map, shall apply to areas of land within the county
where:
1. The hillside slope exceeds twenty five percent (25%), including all
areas that are higher than the lowest hillside slopes which exceed twenty
five percent (25%); or
2. In the scenic corridor 1 (SC1) where the hillside slope exceeds fifteen
percent (150/0), including all areas that are higher than the lowest hillside
slopes which exceed Bteen percent (15%).
If property is located in the MOD, Blaine County Code Section 9-21-2(B)
provides that
"Site alteration within the mountain overlay district is prohibited unless a
special use permit designated as a site alteration permit has been issued in
accordance with this chapter, or the administrator has determined in
writing pursuant to this title that the site alteration falls within a
categorical exclusion. A site alteration permit or a written categorical

-
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exclusion is required prior to issuance of a building permit within the
mountain overlay district, and applications for any site alteration permit
shall include plans for all proposed buildings, other structures, and hillside
roads."

An application for a site alteration permit is a class of special use permit that is
reviewed by the Planning and Zoning Commission, is subject to notice to nearby property
owners and a public hearing, and may be either granted, granted vvlith conditions, or
denied. (BCC 9-21-5). Among other things, an application for a site alteration permit is
evaluated based on whether there is any other buildable area on the property that is
outside of the MOD, and, if there is no other buildable area outside the MOD, what
mitigation measures can be taken to minimize the visual impact of the project. (BCC 921-50)) To accomplish these goals, the Commission may attach conditions of approval
to the site alteration permit. (Id.)
Rollins owns Lot 2, Block 3, ofEast Fork Subdivision. (Agency R.; File 1 of 2, p.
5). Rollins' lot fronts East Fork Road and rises very steeply (upwards of 50%) from the
road as one travels north and then rises at a more gradual rate (13%-15%) on the northern
portion of the lot.' (Id., at p. 5 and 8). Rollins' predecessor in interest in the property
was a man named Hardin. (Agency R., Vol. 2 of 2, Exhibit 62H, Affidavit of Michael J.
Rollins, p. 3, 72). On May 23, 1997, when Rollins was interested in purchasing the
property, Hardin told Rollins that any new buildings constructed on the property would
have to have the approval of the Planning and Zoning Commission. (Id., Exhibit A to the
Affidavit of Michael Rollins). On May 27, 1997, Rollins also asked Linda Haavik, an
employee of the Planning and Zoning Office who would later become the Administrator,
Rollis' property is also within the Scenic Corridor zone under the Blaine County Ordinance since it is
visible from Highway 75, but given the steepness of the slopes on the property (upwards of 50%), this
classification is of little significance to the facts of this appeal.
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whether a home could be built on the property. (Id., Affidavit of Michael J. Rolliis, p. 3,
74 and Exhibit B to the Affidavit). Rollins was informed by letter from Haavik that the
property was within the MOD and thus would require a site alteration permit. (Id.)
On October 27, 1999, Poster applied for a building permit for a remodel on his
property. (Agency R., Exhibit 62D, Affidavit of Brian Poster, p.3). Poster's property is
adjacent to Rollins' and shares most of the same topography as the Rollins property. (Id.)
In considering Poster's application, the Planning and Zoning Department determined that
Poster's property was within the

MOD.^

(Id.) However, since Poster's home was built at

the same level as East Fork Road rather than on the higher area of his property (adjacent
to where Rollins desired to site his home in this case), the County determined that
Poster's application was categorically excluded from the MOD. (Id.)

In June of 2004, Rollins again approached the Blaine County Planning and
Zoning Department inquiring about the constructing a residence and asked whether his
property was in the MOD. (Agency R., File 1 of 2, p. 5). Following a review of the
preliminary plans, on July 6, 2004, staff member Linda Kelsey responded to Rollins by
letter that his lot was

not within the MOD and he was not required to

obtain a site

alteration permit. (Id.) In making this decision, Kelsey determined that the northern
portion of the property consisted of a "bench", which, in her view, exempted the property
from the MOD because it was not considered part of a hillside slope. (Id.). None of the
neighboring landowners, the Board, or the Prosecuting Attorney were given notice of this
determination by mail, publication, posting or otherwise. (R., Vol. 1 of 2, p. 121).

All of the Administrative Determinations relevant to this appeal were made by planners employed by the
Planning and Zoning Deparhnent. By longstandig practice, these individuals have been delegated the
authority to make these administrative determinations by the Administrator and thus,their decisions are
deemed decisions of the Administrator for purposes of appeal.

-
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On November 9,2004, pursuant to the Blaine County Code Section 6-1-2 and 61-3, Rollins applied to the Blaine County Road and Bridge Department for and was
granted an "approach" permit. (Agency R., File 2 of 2, Exhibit 62H, Affidavit of
Michael Rollii, Exhibit F to the affidavit; See also Exhibit 2 attached to his Brief). This
"approach permit" authorized Rollii to construct an approach or curb cut fiom his
property onto East Fork Road.
Rollins began moving earthen materials on his lot in the fall of 2004 in
anticipation of constructing a road and residence. (Agency R., File 1 of 2, p. 5).

The

plans called for a driveway accessing East Fork Road, and cutting across and up the 50%
slope until it reached the northern portion of the property above the steep slope where
Rollins' residence was planned. (Id.)

Shortly after these initial improvements began,

Poster and other neighbors began complaining to County officials that the property was
located in the MOD and that Rollins' activities required a site alteration permit. (Id.)
On December 17, 2004, the County received Rollins first application for a
building permit to construct a 5,600 square foot home on the upper portion of his lot.
(Agency R., File 1 of 2, p. 46; See also Agency R., File 2 of 2, Exhibit 62H, Affidavit of
Michael Rollii, Exhibit G to his &davit)?
Upon learning of Linda Kelsey's July 6, 2005, letter, Poster filed an appeal on
December 28, 2004, asking the Board to review the administrative determination.
(Agency R., File 1 of 2, p. 5; R., Vol. 1 of 2, pp. 112-114). The County immediately
notified Rollins of the appeal on December 29,2004. (R., Vol. 1 of 2, p. 358; Agency R.,
File 2 of 2, Exhibit 62H). On January 5,2005, the Board denied Poster's appeal, because

Rollins' original submittal was denied but he resubmitted his application in March, 2005. (Agency R.,
File 1 of 2, pp. 6,33-35).
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it was not filed within 20 days of the July 6, 2004, determination. (Agency R., File 1 of
2, p. 5; R., Vol. 1 of 2, p. 122).
On January 10, 2005, Poster, through his attorney, notified the Blaine County
Planning and Zoning Deparbnent that he wanted to be notified as soon as any building
permit wasissued to Rollins so that he could appeal. (R., Vol. 1 of 2, p. 118). Poster
also filed a "Petition for Judicial Review and Stay, Complaint for Declaratory Judgment,
and Motion for Injunctive Relief', Blaine County Case No. CV-05-48, against Blaine
County on January 18,2005. (Agency R., Vol. I of 2, p. 6; R., Vol. 1 of 2, pp. 120-126).
The Declaratory Judgment action requested the Court to rule that Poster had a right to
appeal the July 6,2004 decision, that the Rollins property was located in the MOD, and
requested injunctive relief prohibiting the County from issuing a building permit to
Rollins for his home without requiring Rollins to apply for a site alteration permit
pursuant to the MOD requirements. (Id.) While this cause of action was pending,
counsel for Poster repeatedly stated his intention to appeal the issuance of any building
permits for the Rollii' property. (R., Vol. 1 of 2, pp. 119, 127).
On January 25,2005, counsel for the County notified Rollins by letter that Poster
had filed the lawsuit. This letter provided Rollins with a copy of Poster's Petition and
Complaint, informed Rollins that Poster would likely appeal the issuance of any buildiig
permit, advised R o l l i i to seek legal counsel, and expressly cautioned Rollins about
undertaking further work on his property since the lawsuit placed the status of the County
approvals in jeopardy. (Agency R., Vol. 1 of 2, p. 6; Vol. 2 of 2, Exhibit 621). Despite
this warning, Rollins continued site work. (Agency R., Vol. 1 of 2, p. 6).
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On April 5, 2005, the building department issued Rollins a building permit to
construct a retaining wall. (Agency R., File 1 of 2, pp. 6 and 50-53). On April 6,2005,
Poster appealed the issuance of the building permit to the Board and requested a stay.
(Agency R., File 1 of 2, pp. 6 and 39-41). On April 7, 2005, Rollins' attorney was
notified by the County that Poster had appealed the building permit. (Agency R., File 1
of 2, p. 24-25). On April 13,2005, the Board stayed the issuance of the building permit
pending the resolution of the appeal. (Agency R., File 1 of 2, p. 19). On April 21,2005,
a building permit to construct a single f ~ l residence
y
was issued to Rollins. (Agency

R., File 1 of 2, pp. 6 and 45-48). On April 26, 2005, Poster appealed the decision
granting the building permit to the Board. (Agency R., File 1 of 2, pp. 6 and 29-31). On
April 28, 2005, the County consolidated the two appeals since they concerned the same
issue of whether Rollins' property was located in the MOD. (Agency R., File 1 of 2, pp.
6 and 15).
A hearing on the appeals was held by the Board on May 26, 2005. Poster was
represented by Fritz Haemerle and Rollins was represented by his attorney, Ed Lawson.
(Id., at p. 4). Both parties presented oral argument and submitted written memoranda,
evidence, and exhibits for the Board's consideration. (Id.) Counsel for Poster argued
that the RolIins property was located in the MOD as evidenced by the plain language of
the Blaine County Code, the lack of a bench exception, and prior detenninations
interpreting the MOD in this area. (Agency R., File 1 of 2, Exh. 62B). Counsel for
Rollins argued that the Board lacked jurisdiction to hear the appeal, that Rollims' property

was not in the MOD because it sat on a bench, that the MOD ordinance was
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unconstitutionally vague, and that the County was estopped from reversing the issuance
of the building permits. (Agency R, File 2 of 2, Exh. 62F, G and H, R. Exh. 69).
After taking the matter under advisement, the Board issued its decision on June
23, 2005. (Agency R., Fie 1 of 2, pp. 4-9). With regard to the jurisdictional and
timeliness issues raised by Rollins, the Board interpreted Blaine County Code Section 932-3 as permitting Poster's appeals. The Board then made the findings that the northern
portion of Rollins' property where he desired to build was not "level" and was not a "step
created by the former flood deposits of a river" and therefore it was not a bench entitling
him to exclusion from the MOD. (Id., at p. 9). The Board also found that the lowest
hillside slope exceeding fifteen or twenty five percent was to the south of Rollins'
property and thus, his property was entirely within the MOD. (Id.)

The Board also

determined that estoppel did not apply on the basis of Harrell v. Citv of Lewiston, 95
Idaho 243, 249, 506 P.2d 470, 476 (1973), and made the factual determination that
Rollins had notice on January 25, 2005, that the status of his County approvals was in
jeopardy. (Id., at p. 10) Despite recognizing the hardship its decision had on Rolliins and
offering relief in the form of waived fees and expedited process, the Board emphasized
the critical importance the County placed on preserving and protecting its hillsides and
that it could not waive this obligation. (Id.) Based upon this reasoning, the Board
reversed the issuance of the building permits and ordered Rollins to obtain a site
alteration permit. (Agency R, File 1 of 2, pp. 4-9).
On July 15, 2005, Rollins appealed the Board's Decision to the District Court.
(R., Vol. 1 of 2, p. 1). On August 24,2005, Poster intervened in the appeal. (It, Vol. 1

of 2, p. 23). On September 20,2005, December 20, 2005, and February 1,2006, Rolliins
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filed three motions in the District Court to augment the appeal record. (R., Vol. 1 of 2,
pp. 29 and 48). By these motions Rollins requested: 1) that the affidavits

of Michael

Choat and Randall Hall be admitted into the record, @., Vol. I of 2, pp. 158); 2) that he
be permitted to take the depositions of Blaine County Commissioner, Tom Bowman, and
County Engineer, Jim Koonce; (R., Vol. 1 of 2, pp. 41-42); 3) that Exhibits A through S
be admitted into the record, (R, Vol. 1 of 2, pp. 158-167); and 4) that Exhibits T-2, and

AA-JJ be admitted into the record, (R, Vol. 1 of 2, pp. 184-191). These various exhibits
included satellite photos and topographic maps of the Rollins property, replacement
Exhibit N, which was a report dated January 10, 2006 concerning the geographical
formations on Rollins' property, various letters, zoning review sheets, topographic maps,
photos, and permit applications for other properties and subdivisions in Blaine County
unrelated to the Rollins' property. (R., Vol. 1 of 2, pp. 158-167,184-191).
The County did not object to the augmentation of letters from the public that had
been inadvertently omitted fkom the record and stipulated to their admission into the
record. (R., Vol. 2 of 2, pp. 229-233). The County and Poster objected to all of the other
exhibits and depositions on the grounds that Rollins' requests were not authorized by
Idaho Code Section 67-5276. (R., Vol. 1 of 2, pp. 47-53, 128-134, 151-155, 168-175,
227-234). The County and Poster also argued that despite having the opportunity to do
so, Rollins had not presented these materials to the Board, and that most of the evidence
was either irrelevant, immaterial, lacking a proper foundation, or nonsensical. (R., Vol. 1
of 2, pp. 47-53,128-134, 151-155,168-175,227-234).

In two separate orders on April 3, 2006, and May 1, 2006, the District Court
allowed augmentation of the record with all of the items requested by Rollins. The May
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1 order even allowed the admission of "replacement Exhibit N",an entirely new report
dated January 10,2006, prepared by Rollins' engineer arguing that Rollins' property was
not within the MOD. (R., Vol. 2 of 2, pp. 245-247, 256-260). Thus, with the Court's
authorization, Rollins was permitted to augment the record to include exhibits and
information that had not been submitted to nor reviewed by the Board. The Court then
bifurcated the proceedings and remanded certain matters to the County for consideration
of the augmented record but retained the determination of "whether or not, Intervenor,
Brian Poster, had standing to appeal the decision of the Zoning Administrator and if so,
whether the appeal was filed in a timely matter." (R., Vol. 2 of 2, p. 246).
On April 7, 2006, the District Court also entered an "Order Governing Further
Proceedings." (R., Vol. 2 of 2, p. 248-252). In this order, the District Court retained "for
determination and resolution by the court all issues involving timeliness, validity, and
legality of Poster's appeal of administrative decisions below." (Id.) The District Court
ruled that all other issues, not specifically retained, were remanded to the County for
consideration in light of the augmented record. (Id.) The District Court also ordered that
"on remand Blaine County is free to determine, as a legal or factual matter whether
Rollins' property is or is not within the Mountain Overlay District." (Id.)
After briefing and oral argument by the parties, the District Court issued its
Decision on Petition for Judicial Review on October 18, 2006, reversing the Board's
Decision. (R., Vol. 2 of 2, pp. 341-368). In reaching this Decision, the District Court
utilized the parts of the augmented record that were remanded to the Board. (R., Vol. 2
of 2, p. 345,76; R., Vol. 1 of 2, p. 163). The District Court concluded that Poster did not
have a right to appeal, that his appeal was untimely, and the Board was estopped Eom

-
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hearing the appeal and reversing the administrative determination. (R., Voi. 2 of 2, p.
366). The District Court dete-ed

that "[elven if the permit appeals were properly

before the Board of Commissioners, Rollins had by then established a non-conforming
use and a vested right to the April 6,2005, and April 21,2005 building permits" (Id.)
The District Court's October 18, 2006, Decision did not address the issue of
whether any of the parties were entitled to attorney fees. On October 25, 2006, Rollins
moved for an award of attorney fees and costs to which the County and Poster objected.

(R., Vol. 2 of 2, pp. 369-409). The County then filed a Notice of Appeal of the District
Court's Decision on November 8, 2006. (R., Vol. 2 of 2, pp. 410).

On January 31,

2007, the District Court awarded Rollis attorney fees and costs totaling $44,423.70. (R.,
Vol. 2 of 2, pp. 435-447). The County filed an Amended Notice of Appeal on February
5,2007, adding the attorneys fees and costs issue to the issues it was appealing. (R., Vol.
2 of 2, pp. 448-451).
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IV.

ISSUES PRESENTED

1. Whether Poster's appeals of the building permits were timely.
2. Whether the County is estopped from enforcing its MOD ordinance.
3. Whether the District Court abused its discretion in granting Rollins'
motions to augment.

4. Whether the County's determination that Rollins' property was within
the MOD is supported by substantial and competent evidence in the
record.

5. Whether the District Court erred in awarding Rollins judgment against
the County for his attorney fees and whether such award was excessive?

6. Whether the County should have been awarded its attorneys fees and
costs incurred in the District Court and should be awarded costs and fees
in this appeal.

In an appeal from a district court's decision acting in its appellate capacity under the
IDAPA, this Court reviews the agency record independently of the district court's decision.
Urmtia v. Blaine County, 134 Idaho 353, 357, 2 P.3d 738, 742 (2000) (citations omitted).
There is a strong presumption favoring the validity of the actions of zoning boards, which
includes the application and interpretation of their own zoning ordinances, and the Court
defers to the County's interpretation of its ordinances unless the interpretation is arbitrary,
capricious, or discriminatory. Chisholm v. Twin Falls Countr: 139 Idaho 131, 136,75 P.3d
185,190 (2003); Evans v. Teton County, 139 Idaho 71,74,73 P.3d 84,87 (2003).
As to the facts found by the agency, the Court should not substitute its judgment
for that of the agency as to the weight of the evidence presented. Sanders Orchard v.
Gem Countv ex rel. Bd. of County Comm'rs, 137 Idaho 695,697-698, 52 P.3d 840, 84243 (2002); LC ij 67-5279(1). The Court should defer to the agency's findings of fact

-
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unless they are clearly erroneous. Price v. Payette Countv Bd. of Countv Comm'rs, 131
Idaho 426,958 P.2d 583 (1998). In other words, the agency's factual determinations are
biding on the reviewing court, even where there is conflicting evidence before the
agency, so long as the determinations are supported by substantial competent evidence in
the record. Castaneda v. Brighton Cow., 130 Idaho 923, 926, 950 P.2d 1262, 1265
(1998) (citing South Fork Coalition v. Board of Comm'rs of Bonneville County, 117
Idaho 857, 860,792 P.2d 882,885 (1990)).

In this case, the Board's Decision may be overturned only where it: (a) violates
statutory or constitutional provisions; (b) exceeds the agency's statutory authority; (c)

was made upon unlawful procedure; (d) is not supported by substantial evidence in the
record as a whole; or (e) is arbitrary, capricious, or an abuse of discretion. Price, 131
Idaho 426, 958 P.2d 583 (1998); LC.

8 67-5279(3). In addition, the Board's zoning

decision must be upheld if substantial rights of the appellant have not been prejudiced.
Payette River Prop. Owners Ass'n v. Board of Comm'rs, 132 Idaho 551, 976 P.2d 477
(1999); LC. § 67-5279(4).

VI.

ARGUMENT

The essential issues in this case involve the County's ability to interpret its own
o r d i i c e s authorizing an aggrieved person to appeal issuance of a building permit, the
County's ability to correct a planning staff member's incorrect interpretation of an
ordinance, and the extent of a District Court's ability to augment an agency record in a
judicial review proceeding. Since the District Court erred in ruling on these issues, it should
never have awarded attorney fees and costs to Rolliis.

In considering these issues, it is important to note that the Board never prohibited

-
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Rollins from building on his property. All the Board did was determine that Rollins had to
apply for a site alteration permit before building within the MOD. That process requires
notice to neighboring property owners, a public hearing, and the requirement that Rollins
mitigate the visual impact of his project through conditions of approval. Thus, even if the
Court rules against Rollins and reverses the District Court, the ruling would not prohibit
Rollins from building on his property. It would merely require him to obtain a permit.

As set forth below, Idaho law is clear that the Court should defer to the County's
interpretation of its own ordinances that permitted Poster to appeal the issuance of Rollins'
building permits. Further, Idaho law is equally clear that the County is not estopped from
considering an appeal of the issuance of a building permit. Finally, there is no question that
in allowing the wholesale augmentation of the administrative record and requiring the
deposition of county officials, the District Court abused its discretion and acted outside the
scope of judicial review.

1.

Poster's Appeals of the Building Permits were Timely

The main issue before the Court is whether Poster had a right to appeal the
decisions granting the April 5, 2005 and April 21, 2005 building permits. The County
determined that Poster's appeals were authorized by Blaine County Code Section 9-32-3,
which provides as follows:
Any person aggrieved by a decision of the Administrator made in
interpreting or enforcing this Tifle may appeal such a decision to the
Board by filing a notice of appeal with the Board within twenty (20)
calendar days of the date of such decision, stating the date and nature or
the decision appealed ffom and the grounds for the appeal.
Pursuant to Blaine County Code Section 9-32-3, Poster is obviously a person.
Similarly, his interests as an adjacent property owner are sufficient to confer "aggrieved"
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status upon him. See LC. $ 67-6521(d);

m,139 Idaho at 75, 73 P.3d at 88.

The

decision at issue is the decision granting the building permits, part and parcel of which is
a determination of zoning compliance.5 Rollins was issued building permits on April 5,
2005, and April 21, 2005.~ Since Poster filed his appeals on April 6, 2005 from the
permit for the retaining wall, and April 26, 2005 from the permit for the residence, he
filed both of his appeals within twenty days and was entitled to have his appeals heard by
the Board under the plain language of Blaine County Code Section 9-32-3.
This result is consistent with Idaho cases involving appeals from the issuance of
building permits. For example in McVicker v. Citv of Lewistoa 134 Idaho 34,995 P.2d
804 (2000), under an ordinance similar to the Blaine County Ordinance, the Idaho
Supreme Court ruled that an adjacent property owner established a right to appeal under
local ordinances by submitted a letter of protest to various City officials, none of which
were the proper office for submitting an appeal from a decision granting a building
permit. In so ruling, the Court stated that the issuance of a building permit "is an
administrative interpretation of [a] zoning ordinance and may be reasonably deemed a
ruling" for the purpose of allowing a disgruntled neighbor to appeal.

a.at 37,995 P.2d.

at 807. In liberally interpreting the city ordinances in question, and reversing the more

In evaluating each and every building permit application filed with the County, the zoning administrator is
charged with detenniniing whether the requested use or activity "is subject to provisions of this code
relating to a special use overlay district or requires an additional special use, conditional use or other
permit." BCC 5 9-3-5(B). This zoning review takes place concurrently with the structural review
performed by the building department utilizing the International Building Code. See BCC 5 7-1-1 et seq.
This structural review is subject to a separate appeal process called for under the International Building
Code and Blaine County Code Section 7-7-7. Upon a finding of zoning compliance and compliance with
the International Building Code, a building permit is issued.
On February 11, 2005, the zoning administrator completed the zoning review of one of the building
permits but no official public action was taken until the time the building permits were issued. (Agency R.,
Vol. 1 of 2, pp. 47 and 51). In fact, a nolation on the zoning admistrator's review sheet indicates that the
building permit for the residence was denied on March 11, 2005, presumably because of issues in the
building deparlmenc and anew submittal was pending. (Agency R., Vol. 1 of 2, p. 51). The new submittal
resulted in a final decision on the building permit for the residence on April 21,2005. (Id., at p. 47).
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strict interpretation of the city, the McVicker Court gave the neighbor an appeal right
despite a substantial lack of compliance with the appeal procedure called for in the city
code. See also Larson v. Town of Colton, 973 P.2d 1066, 1072 (Wash. Ct. App. 1999)
(limitation period for right to appeal issuance of building permit began when neighboring
property owner first observed construction and not upon issuance of building permit).
The McVicker Court's implicit holding is that Idaho's cities and counties should construe
their ordinances in a manner that favors giving an aggrieved party the opportunity to
present their objections to the governing board.

In sum, the plain language of BCC Section 9-32-3 authorized Poster's appeal of
the issuance of the building permits, and the Board's interpretation of that county
ordinance should be deferred to and upheld. The District Court's ruling to the contrary
should be reversed.

2.

The County is not estopped from enforcing the MOD ordinance.

Rollins argued below that the County was estopped &om considering Poster's
appeals because Rollins had expended substantial sums in reliance on the administrative
determination that his property was outside of the MOD. (Agency R., File 1 of 2, p. 910). The Board addressed this issue in its decision and determined that estoppel did not
apply.

Nevertheless, the District Court reversed the Board and accepted Rollins'

argument. This was error.
The doctrine of estoppel is not applied in Idaho in the zoning context. Harrell v.
City of Lewiston, 95 Idaho 243,506 P.2d 470 (1973). In Harrell, the Court noted that "we
recognize the fact that ordinarily the doctrine of laches and estoppel may not be invoked

-
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against a municipality on account of the action or inaction or its public officers. This,
however, is more especially true with reference to their acts and conduct in governmental
and purely municipal affairs.", .dI

at 248, 506 P.2d at 475. In Hanell, the plaintiff

deeded property for a frontage road to the city in exchange for being granted a zoning
change and building permit for a restaurant. It was undisputed that the plaintiff had
changed his position to his substantial detriment in reliance upon the city's assurances.
Also, every single city department except the city council had approved the application
for a building permit. Despite these facts, the

Court held that no right to a

building permit existed where a valid zoning regulation prohibited the use. This is
because "in the exercise of its police power, which includes the enactment and
enforcement of zoning regulations, a municipality acts in a governmental capacity." &
at 248,506 P.2d at 475.
These principles have consistently been applied by this Court since

w. In

Intermountain Construction, Inc. v. Citv of Arnmon, 122 Idaho 931,933, 841 P.2d 1082,
1084 (1992), this Court unanimously held that a municipality may not be estopped when
exercising a legislative or governmental function, and that the issuance of a building
permit is a governmental function. It follows that administrative officers cannot bind a
county through mistaken statements of law and that mistaken administrative
determinations can be corrected by way of appeal to the governing board. Kelso & Irwin,

P.A. v. State Ins. Fund, 134 Idaho 130, 138, 997 P.2d 591, 599 (2000) ("administrative
officers of the state cannot estop the state through mistaken statements of law"); see also
Mohler v. Citv of St. Louis Park, 643 N.W.2d 623, 638 (Miinn. Ct. App. 2002) ("a
municipality cannot be estopped from correctly enforcing the ordinance even if the

-
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property owner relied to his detriment on prior city action"). Thus, even assuming for the
sake of argument that R o l l i changed his position in reliance on L i d a Kelsey's letter,
the Board's subsequent determination that the MOD applied to Rollins' property was not
barred by estoppel.

In support of his estoppel argument, Rollins relied heavily upon Boise Citv v.

Blaser. 98 Idaho 789,572 P.2d 892 (1977) and Citv of Lewiston v. Berpamo,

119 Idaho

221, 804 P.2d 1352 (Ct. App. 1990), however, neither of those cases are applicable to this
set of facts. & and Bergamo involved issues of sovereignty, annexation, and the
extent to which work done under previously issued buildingpermits will cause the work
done under such permit to be considered non-conforming when the property is annexed.

In

w,tbis Court set forth "the correct rule governing post-annexation conflicts

between property owners possessed of building permits and the zoning ordinances of the
annexing city."

Blaser. 98 Idaho at 791, 572 P.2d

at 894. Bergamo involved the very

same issue. Both cases hold that estoppel will apply against a city where a party has
received a building permit from a county and the property is later annexed into the city,
despite zoning prohibiting or liiting the particular use.

The Court viewed the

significant work that had been performed under the county permits as establishing nonconforming status to the property once it was annexed into the city.
Here, Rollis' claimed reliance was based upon a letter from the planning and
zoning office that contradicted a previous determination for the exact same parcel and an
approach permit that merely authorized Rollins' to make a cut from his property onto
East Fork Road. No building permits had been issued and once they were issued, they
were immediately appealed to the Board. There was no zoning change or annexation that
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altered the zoning requirements on the property. Thus, Rollins cannot claim any right to
nonconforming status based upon

and Bergatno.

Even assuming arguendo, that estoppel could conceivably apply against the
County, Rollins' reliance can in no way be considered "in good faith" or "reasonable".
Rollins admitted that when he bought his property in 1997, he was told by the seller that
he would need planning and zoning approval to build on the property. The Planning and
Zoning Department also told him when he bought the property in 1997 that it was in the
MOD. He never appealed that determination and instead waited seven years before
returning to the County to seek a new determination.
Once Rollins got a determination that suited his desires, he aggressively pursued
work with full knowledge of the risks associated with that course of action. Poster fist
appealed within six weeks of the initial work being done and Rollins was expressly
notified of the appeal the day after the appeal was filed. Rollins was warned again by
counsel for the County upon the filing of Poster's lawsuit, advised to retain counsel, and
cautioned against doing further work on his property while the lawsuit was pending.
Rolliis was also made aware of the likelihood of an appeal when the building permits
were issued. Since Rollins was clearly on notice that the work was proceeding under a
cloud of uncertainty, his decision to push forward was clearly made at his own risk. His
financial predicament was therefore self-imposed and it is difficult to comprehend how
Rollins' can claim good faith reliance on these facts. Curtis v. Citv of Ketchum, 111
Idaho 27,31,720 P.2d 210,214 (1986).
Moreover, it is difficult to imagine what sort extraordinary circumstances would
prompt the application of estoppel since, as this Court pointed out in Kleiber v. Citv of
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'

Idaho Falls, 110 Idaho 501, 503, 716 P.2d 1273, (1986), the

Court held that no

right to a building pennit existed despite the significant damages and egregious facts of
that case. Like the expenditures made by the property owner in Soren~er.Gmbb &
Associates, Inc. v. Citv of Hailev, 127 Idaho 576,903 P.2d 741 (1995), the expenditures
"described above would likely have occurred" by Rollins even if he was required to
proceed under the MOD ordinance, and thus, disqualify Rollins from prevailing on his
estoppel theory. Id. at 583,903 P.2d at 748."
In sum, a property owner l i e Rollis should not be allowed, upon an unfavorable
determination from an employee of a county planning department, to seek successive

determinations until receiving one he lies, and then irrevocably bind the county to that
determination. Even if estoppel could conceivably be applied against the County, this is
not the "extraordinary" type of circumstance where it should be applied.
3.

The District Court should not have allowed augmentation of the record since
Rollins did not satisfy the requirements of I.C. 5 67-5276.
The District Court granted Rollins' motions to augment in full. (R., Vol. 2 of 2,

pp. 245-252, 256-260).

The District Court should be reversed because it acted

inconsistently with applicable legal standards.
This Court reviews a district court's decision to admit additional evidence
pursuant to Idaho Code Section 67-5276 under an abuse of discretion standard. Crown
Point Develovment v. City of Sun Valley, 144 Idaho 72, 156 P.3d 573 (2007). "Abuse of
'Here, Rollins' claimed dama~eis doubtful for several reasons. First, Rollins had a clear administrative
remedy in going through the site alteration permit process that would have avoided most of these alleged
damages. Second, Rollins could have stopped work when he learned that the administrative determination
was under attack and was expressly adviskd to do so. Third, Rollins claimed that he spent $39,000 for
initial site work, another $17,000 in pre-development costs, and over $650,000 in contract liabilities, but it
is Siely he would have incurred many of these costs regardless of where he built his residence. Fourth,
there is nothing in the record to show that the "pre-development costs" and "contract liabilities" were
incurred prior to the time Rollins became aware that the administrative determination was at risk which
was late December, 2004, at the latest.
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discretion is determined by a three part test which asks whether the district court "(1)
correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of
its discretion and consistently with the legal standards applicable to the specific choices
available to it; and (3) reached its decision by an exercise of reason."

Id.

Idaho Code Section 67-5277 provides that "judicial review of disputed issues of
fact must be confined to the agency record for judicial review as defined in this chapter,
supplemented by additional evidence taken pursuant to section 67-5276, Idaho Code."
Id. Despite the admonition that review is limited to the agency record, Idaho Code
Section 67-5276(1) provides for expanded record development in certain circumstances:
(1) If, before the date set for hearing, application is made to the court for
leave to present additional evidence and it is shown to the satisfaction of
the court that the additional evidence is material, relates to the validity of
the agency action, and that:
(a) there were good reasons for failure to present it in the
proceeding before the agency, the court may remand the matter to the
agency with directions that the agency receive additional evidence and
conduct additional fact finding.
(b) there were alleged irregularities in procedure before the agency,
the court may take proof on the matter.

Interpreting Idaho Code Section 67-5276, this Court has held that augmentation
may be allowed provided the moving party shows: 1)the additional evidence is material,
relates to the validity of the agency action, and 2) there were good reasons for failure to
present it in the proceeding before the agency, or 3) there were alleged irregularities in
procedure before the agency. Folks v. Moscow School District No. 281, 129 Idaho 833,

In this case, Rollins motion to augment alleged 1) bias on the part of Board
member Tom Bowman, 2) a violation of the open meetings act, and 3) that the MOD was
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being applied to Rollins' property differently than it had been applied to other properties
in Blaine County. Rollins' requested that he be permitted to take the depositions of
Count Engineer Jim Koonce and Commissioner Tom Bowman, that the record be
augmented with the deposition testimony and the affidavits submitted in support of
Rollins' motion, and that the Record be augmented with numerous other items.' The
District Court erroneously granted all of Rollins' motions.

a.

The Affidavits of Randall Hall and Michael Choat and the
Depositions of Tom Bowman and Jim Koonce

In this case, Rollins' submitted the affidavits of Randall Hall and Michael Choat
to justify taking the depositions of Tom Bowman and Jim Koonce. Rolliis' argued that
Commissioner Bowman was biased and that Jim Koonce had knowledge of "secret
meetings", charges which Rollins had made well before the hearing before the Board.
Rollins' request should not have been granted because Idaho Code Section 67-5276 only
authorizes the submission of additional evidence, not post-decisional harassment of
county officials through court-ordered depositions. Further, the affidavits did not show
bias or any other justification for allowing the augmentation.

* Rollins' motion to augment is found in the Record, Vol. 1 of 2, at pp. 29-30. Rolfins supported this
motion with two affidavits and a memorandum found in the Record, Vol. 1 of 2, at pp. 31-43. The
County's first objection and supporting memorandum is found in the Record, VoL 1 of 2, at pp. 47-54.
Aftet the depositions were taken, Rollins filed his first supplement to his motion to augment the record
which is found in the Record at Vol. 1 of 2, pp. 157-167. Thii supplement included satellite photos and a
topographic map of Rolliis' properly; building permit review information sheets and applications, and
letters relating to other properties throughout Blaine County; Rollins' affidavit; Ed Lawson's affidavit with
the depositions attached; and the affdavits of two county employees (R., Vol. 1 of 2, p. 158-163).
Thereafter, Rollins' filed a "second supplement" to his motion to augment, (R., Vol. 1 of 2, pp. 183-226).
This second supplement included a study done by Rolliis' engineer in January, 2006; portions of the
Comprehensive Plan; topographic maps of other properties; and letters in support of Rollims' home.
Rollims also filed an "Index" to his first supplement to motion which lists and attaches all of the various
items that were part of the supplemental request. (Id., at pp. 183-226). The County objected to both
supplements. The County's supporting memorandum is found in the Record, Vol. 2 of 2, at pp. 227-234.
The County did not oppose augmentation of the Record with any evidence that had been submitted to the
County prior to the hearing that was not already in the Record. Poster also objected to all of Rollis'
requests for augmentation. His objections and supporting memoranda are found in the Record, Vol. 1 of 2,
at pp. 128-135, 151-156, and 168-175.
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i.

Bias df Commissioner Bowman

In reviewing the issue of bias, a decision maker is not disqualified simply because
he has taken a position, even in public, on a policy issue related to the dispute. Davisco
Foods v. Gooding County, 141 Idaho 784, 791, 118 P.3d 116, 122 (2005); Eacret v.
Bomer Countv, 139 Idaho 780,786,86 P.3d 494,500 (2004). There must be a showing
that the decision maker is "not capable of judging a particular controversy fairly on the
basis of its own circumstances." Id.
A decision maker is not disqualified simply because he has taken a position,
even in public, on a policy issue related to the dispute, in the absence of a
showing that the decision maker is "not capable of judging a particular
controversy fairly on the basis of its own circumstances."
Davisco Foods, 141 Idaho at 791, 118 P.3d at 122 (quoting Hortonville Joint School
Dist. No. 1 v. Hortonville Education Association, 426 U.S. 482, 493 (1976).
''Plrehearing statements by a decision maker are fatal to the validity of the zoning
determination if the statements show that the decision maker: (a) has made up his or her

mind regarding the facts and will not listen to the evidence with an open mind, or (b) will
not apply the existing law, or (c) has already made up his or her mind regarding the
outcome of the hearing."

m,139 Idaho at 785-786,86 P.3d at 500.

The affidavit of Randall Hall only shows that Bowman made the statement before
the hearing that "the project is likely to be in the mountain overlay district." Stating that
something is "likely", assuming it is true, in and of itself does not show bias. In addition,
Rollins had every opportunity to delve into the bias issue at the Board hearing and did.
(Agency R. Exh. 62G, Affidavit of Edward Lawson, Exh. 2.) Rollins' vehement
allegations of bias caused all of the Commissioners at the hearing in May, 2005, to
explain whether they had decided the cause prior to the hearing, to state all of their ex

-

APPELLANT'S BRIEF 24

parte contacts on the record, and to refute the bias allegations on the record.
Commissioner Bowman disclosed all ex parte contacts, which included numerous emails
he had received from constituents as well as the conversation he had with Randall Hall,
and then stated on the record at the hearing that he had not prejudged the issue and was
willing to hear all of the facts presented. The following exchange occurred at the May

26,2005 hearing:

Mr. Bowman: [clerk] and [prosecuting attorney], I sent [the prosecuting
attorney] a letter - I believe I delivered it on Monday; a collection of all
the e-mails that I had and also gave a list of other discussions I've had and
I've had no other discussions since then.
[Prosecuting Attorney]: Okay. And along those lines, have you formed
any preconceived direction as far as where where you're headed with
this appeal?

-

Mr. Bowman: No. I'm looking forward to seeing the facts of this case
and making a detennination from there.
[Prosecuting Attorney]: Okay. So you can proceed with an open mind
and listen to all of the evidence before rendering a decision?

Mr. Bowman: Definitely.
Agency R., File 2 of 2, Exhibit 69, at p. 4.
Applying the law set forth above to these facts, the District Court should never
have permitted Rollins to take the Deposition of Tom Bowman even if Idaho Code
Section 67-5276(1) somehow authorizes the Court to order a deposition in a judicial
review action. C o d s s i o n e r Bowman disclosed all of his ex parte contacts and stated
on the record that he could apply the law to the facts, despite any prior statements about
the matter. At best, the affidavitsubmitted by Rollins merely showed that Commissioner
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Bowman made statements about the case.

Therefore, the District Court's orders

permitting augmentation and Commissioner Bowman's deposition was error?

ii.

"Secret" meetings

In his motion to augment, Rollins also asked the Court's permission to depose
County Engineer Jim Koonce. Rollins relied on the Affidavit of Michael Choat to
purportedly show that the Board held "secret meetings" in March, 2005, where it
considered the merits of the Poster appeal. Rollins' sought to depose Jim Koonce to find
out what "really happened" at these "secret" meetings. Besides the fact that the District
Court is not authorized to order depositions in a judicial review proceeding, Rollins'
request to depose Jim Koonce should have been denied for several other reasons.
Fist, any additional evidence about meetings allegedly in violation of the Open
Meetings Act, was not material to the determination of the appeal. In fact, the alleged
"secret meetings" took place prior to the filing of Poster's appeals. Second, the only
remedy for a violation of the Open Meetings Act is for the person claiming a violation to
file an action within 30 days of the alleged violation. LC. 67-2347(4); Peterson v.
Franklin County, 130 Idaho 176,938 P.2d 1214 (1997). R o l l i never filed such a cause
of action and thus waived any such claim. Third, Rollins' claimed that these meetings
resulted in a course of action whereby the neighbors were told to appeal the issuance of
building permits. Not only was there not a shred of evidence submitted by Rollins to
support this preposterous claim, but Poster's lawsuit against the County had been

Moreover, even if Commissioner Bowman had prejudged the case, such a fact would constitute harmless
error. See, I.R.C.P. 61. In &Q@,
supra, the Supreme Court upheld atrial court's determination to reverse
a zoning decision based on "totality of circumstances" in that the vote was two to one, and the removal of
the biased commissioner could have affected the outcome. Id.at 507. Here, the vote was three to zero.
Even in the absence of Commissioner Bowman's vote, the appeal would have been granted. Rollins failed
to demonstrate how Commissioner Bowman's alleged bias would have affected the outcome in any way.
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pending since January, 2005, and several letters from Poster's attorney made it quite
clear that Poster intended to appeal the issuance of Rollins' building permits.
Fourth, since the final decision by the Commissioners was made after a validly
noticed meeting, the decision is valid. Banker v. Independent Sch. Dist. of Emmett, 107
Idaho 608,691 P.2d 1223 (1984). A similar holding was rendered by the Court in
of Idaho, ex ref. Roark v. City of Hailev, 102 Idaho 511,514,633 P.2d 576,579 (1981),
wherein the Court held:
Consequently, we hold, as did the court below, that where deliberations
are conducted at a meeting violative of the Open Meetings Act but no firm
and final decision is rendered upon the questions then discussed, the
impropriety of that meeting will not taint final actions subsequently taken
upon questions conscientiously considered at subsequent meetings which
do comply with the [act].
Citations omitted. Rollins made no showing that any fum and final decision was
rendered by the Board in "secrefmeetings" prior to the filing of Poster's appeals and the
record of the Board's hearing on May 26,2005 refutes this claim entirely.

Finally, as to Rollins' claim below that the alleged "secret meetings" violated his
due process rights, the right to public meetings is a statutory right granted by the Idaho
legislature and it is not a fundamental constitutional right that would give rise to a due
process claim. LC.

5 67-2340; see also Sangirardi v. Village of Stickney, 793 N.E.2d

787, 797 (Ill. Ct. App. 2003) ("The Open Meetings Act, however, does not confer
substantive rights for due process clause purposes"); City of San Antonio v. Fourth Court
of Appeals, 820 S.W.2d 762, 765 (Tex. 1991) ("The Open Meetings Act is not a
legislative scheme for service of process; it has no due process implications. Rather, its
purpose is to provide "openness at every stage of a governmental body's deliberations.")

-
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Accordingly, Choate's affidavit was indicative of nothing and surely could not
form the basis for deposing the County Engineer in this judicial review action.
b.
Evidence about actions nuder the MOD involving properties other
than Rollins' property and other evidence developed after the Board's hearing on
May 26,2005.

In their attempts to influence the Board's Decision, Rollins and Poster submitted
evidence to the Board of other MOD determinations. (Agency R., File 1 of 2, Exhibit
62C; File 2 of 2, Exhibit 62G). Poster's attorney submitted evidence of his own prior
application, the application of the NaKaOi Subdivision, and the Dilley application.
(Agency R., File 1 of 2, Exhibit 62C). The Poster and the NaKaOi applications involved
property in the immediate vicinity of Rollins' property. (Id.) The Dilley application
involved an interpretation of the MOD identical to that advanced by Poster in this case.
(Id.)

Rollins' attorney submitted evidence to the Board of the Bluegrouse Ridge

Subdivision application, the Golden Eagle Ranch Subdivision, the Pynn application, and
the Lee' Gulch Subdivision application to support his interpretation. (Agency R., File 2
of 2, Exhibit 62G). These prior decisions were considered in the proceedings before the
Board and were properly included in the Record.
Despite having every opportunity to do so below, Rollins asked the District Court
to augment the record with even more evidence of other applications, most of which
lacked any slope analysis, written findings, or interpretive context. Nevertheless, the
District permitted the wholesale augmentation of these materials over the County and
Poster's objections. The District Court should have denied Rolliis' motions for the
following reasons.
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First, many of the items of evidence Rollii' sought to have admitted into the
record involved actions taken by the Board after the May 26,2005 hearing. This Court
has ruled that augmentation with this type of evidence is not permissible.

Ufiutia

134

Idaho at 360, 2 P.3d at 745. Second, both Rollins and Poster had already submitted
evidence of other decisions by the Board, and this additional evidence added nothing and
was cumulative. Third, Rollins' never made any showing as to why he could not have
presented such materials to the Board before the hearing, how the items were material or
relevant to the Rollins' decision, or how the items impugned the Board's Decision in any
way as required by Idaho Code Section 67-5276. Accordingly, the District Court erred
when it allowed augmentation of the record with these items.
c.

Prejudice from the augmentation of the Record.

Under Crown Point, the County must show that the District Court's error in
allowing augmentation was prejudicial to the County., .dI

144 Idaho 72, 156 P.3d at 578.

Here, even though the parties stipulated that none of the augmented evidence would be
cited by the parties or utilized by the District Court other than the Deposition of Tom
Bowman, both Rollins and the District Court did in fact cite and utilize the augmented
materials. (See e.g. R., Vol. 1 of 2, pp. 263; R, Vol. 2 of 2, pp. 283 and 284). The
District Court relied on the materials specifically to fmd that the County was estopped
f?om reversing the issuance of the building permits. (Id.) Since the District Court relied
on improperly admitted additional evidence to reverse the Board, the erroneous inclusion
of additional evidence was prejudicial to the County.
Furthermore, if the Court reverses the District Court and determines that Poster
had a right to appeal the issuance of the building permits, this matter will be remanded

-
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back to the District Court for a review of the Board's Decision on Poster's appeal. At
that time, the materials improperly augmented into the administrative record will surely
be considered by the District Court. "[Tlhe focal point for judicial review should be the
administrative record already in existence, not some new record made initially in the
reviewing court." See White v. Bannock Corn% Comm'rs, 139 Idaho 396, 401-02, 80
P.3d 332,337-38 (2003).
Finally, authorizing depositions in a judicial review action is an unprecedented
extension of the "additional evidence" that may be presented to the Court pursuant to
Idaho Code Section 67-5276. Allowing this post-decisional attack of quasi-judicial
decision-makers effectively nullifies the requirement that the judicial review action be
confined to the record and adds significant expense to a process that is designed, in part,
to protect administrative process from the fmancial, time, and emotional cost of litigation.
For these reasons, the District Court's order permitting Rollins to augment the record
should be reversed.
4.

The County's determination that Rollins' property was within the
MOD is supported by substantial and competent evidence in the
record.

After improperly permitting Rollins' to augment the record, the District Court
bifurcated the judicial review, retained the issue of whether Poster was entitled to appeal,
and remanded the remainder of the case to the Board to reconsider its decision in light of
the newly augmented record. While this remand was pending, the Court nded on the
question before if determining that Poster did not have a right to appeal the issuance of
the building permits. Despite its remand order, the District Court concluded that "Rollins
[sic] property

. . . is

outside of the Mountain Overlay District" since Poster was
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prohibited from appealing the issuance of the building permits. (R. Vol. 2 of 2 at 366.)
Although the District Court's determination is primarily based upon its erroneous view
that Poster did not have a right to appeal, the Rollins property is within the MOD under
the plain language of the MOD and the Court should afEm the Board's conclusion on
the substantive issue in this appeal.

In Fischer v. Citv of Ketchum, 141 Idaho 349, 109 P.3d 1091 (2005), the Idaho
Supreme Court stated that "[wle apply the same principles in construing municipal
ordinances as we do in the construction of statutes. Any such analysis begins with the
literal language of the enactment." & at 354, 109 P.3d at 1096. Blaine County Code
Section 9-21-2@) provides that the MOD applies to all areas of land where the hillside
slope exceeds twenty five percent, including all areas that are higher than the lowest
hillside slopes which exceed twenty five percent (25%). In construing this ordinance, the
Board made the following factual findings about Rollins' property:
1.

Rollins' property rises steeply (upwards of 50%) from East Fork Road as
one moves north before becoming more uadual (thirteen to fifteen
percent) on the northern portion of kollins' property. ' ( ~ ~ e R.,
n cFile
~ 1
of 2, p. 8).

2.

The lowest hillside slope exceeding frfteen or twenty five percent was to
the south of Rollins' property. (Agency R., File 1 of 2, p. 8-9).

3.

The area on Rollins' property where he desired to build and which was
referred to as a "bench'! was not level and was a result of run-off from
drainage down the gully off the hillside to the north. (Id.)
These factual findings are supported by substantial and competent evidence in the

record and were not disputed by ~ollins.'' (See Agency R., File 2 of 2, Exhibit 62G,

'O Rollins argued below that the location on his properly where he desired to build was a "bench" which is
defined in section 9-2-1 of the Blaine Counly zoning ordinance as a "level step created by the former flood
deposits of a river" and was exempt from the MOD. However, the Board rejected this argument as it
pertained to Rollins' property because the so-called "bench" on his property was not level but had a 13-

-
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Affidavit of Edward Lawson, Exhibit 11 to his affidavit; Agency R., File 1 of 2, Exhibit
62A, Memo from Linda Kelsey; Agency R., File 2 of 2, Exhibit 62F, Rolliis Brief, p. 4).
A court must defer to the agency's findings of fact unless they are clearly erroneous.
Price, 131 Idaho at 426,958 P.2d at 583. Thus, these findings must be upheld.

This Court must also defer to the County's interpretation of its ordinances unless the
interpretation is arbitrary, capricious, or discriminatory. Chisholm, 139 Idaho at 135, 75
P.3d at 190; Evans, 139 Idaho at 74,73 P.3d at 87. Under a plain reading of Section 9-21'

2@), the Board's interpretation of this ordinance to Rollins' property was not arbitrary,
capricious or discriminatory. First, there is no question that given the slopes on Rollii'
property, his property falls within the definition of the MOD since it includes areas on the
lowest portions of the property with slopes exceeding fifty percent. Second, the Board's
interpretation that the "run-off down a hillside gully" did not qualify as "a level step created
by former flood deposits of a river" was a proper exercise of the Board's authority to make
factual determinations and interpret and apply its own ordinances. Finally, the fact that the
"bench" was not "level" disqualified it as a "bench" by definition. See BCC fi 9-2-1." The
Board's decision concluding that Rollins' property is located in the MOD must therefore be

5.

The District Court erred when it awarded R o b s Attorney Fees.

The District Court awarded Rollins his attorney fees and costs incurred in his
appeal to the District Court, which award included all of the fees incurred by Rollins' in

15% slope, and because the "run-off down a hillside gully" that resulted in his "bench" did not qualify as "a
level step created by former flood deposits of a river." The Board therefore determined that Rollins'
property was not a bench. (Agency R., File 1 of2, p. 9).
" Although the term "bench" is defined by the Blaine County zoning ordinance, there is no stated "bench"
exception to the MOD. Despite this, the County has recognized that certain, relatively flat areas above
15%or 25% slopes are not "hillside slopes" pursuant to Blaine County Code Section 9-21-2(D).
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filing motions to augment, in gathering new evidence, and in taking depositions. The
District Court erred in awarding fees to Rollins for several reasons.
This Court exercises free review over the decision of a district court applying I.C.
$ 12-1 17. Ralph Navlor Farms, LLC v. Latah County, 144 Idaho 806, 172 P.3d 1081,
1083 (2007). "An award of attorney fees under LC. $ 12-117 has been distilled into a
two-part test: fees must be awarded if (1) the Court finds in favor of the person, and (2)
the agency acted without a reasonable basis in fact or law." Id.

In this case, the Board proceeded with a reasonable basis in fact because Poster
filed timely appeals of the issuance of the building permits and the Board considered the
appeals as required by the plain language of Blaine County Code Section 9-32-3. Had
the County denied Poster's appeal on the grounds that it was untimely, as determined by
the Court, the County's denial would have resulted in a District Court appeal filed by
poster.'* Thus, the County was forced to "proceed" in defending this matter regardless of
whether it ruled in favor of Poster or Rollins and there is no set of facts that would have
kept the County out of court. See Mohler, 643 N.W.2d at 635 (refusing to award attomey
fees against city partly because of the likelihood that future legal action would ensue
regardless of the city's decision).
The County proceeded with a reasonable basis in law because it interpreted its
own ordinance (BCC

5

9-32-3(A)) to authorize Poster's appeal, which interpretation is

ordinarily entitled to a "strong presumption of validity" and deference by a reviewing
Court. See Chisholm, 139 Idaho at 133-34, 75 P.3d at 187-88; Sanders Orchard, 137
Idaho at 700,52 P.3d at 845; Whitted v. Canvon County Board of Com'rs, 137 Idaho 118,

'

In fact, the application of the MOD to Rollins' property was already in issue in Poster's declaratory
judgment action. Had the County found that Poster could not appeal the building pennits under Section 932-3, Poster would have surely pursued his pending cause of action in District Court.
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121,44 P.3d 1173, 1176 (2002); Rural Kootenai Organization, Inc. v. Board of Comm'rs,
133 Idaho 833, 842, 993 P.2d 596, 605 (1999); Howard v. Canyon County Bd. of
Comm'rs, 128 Idaho 479, 480, 915 P.2d 709, 711 (1996). The County also relied upon
clear precedent from this Court that estoppel, which has not been recognized in Idaho in a
zoning context, did not apply to the facts of this case. See

95 Idaho at 249, 506

P.2d at 476; Spreneer, Grubb, 127 Idaho at 583, 903 P.2d at 748; Intermountain Const.,
Inc. v. City of Ammon, 122 Idaho 931, 933, 841 P.2d 1082, 1084 (1992). In addition,
the decision to grant Poster's appeal relied upon precedent from this Court interpreting
appeal rights liberally in favor of granting an aggrieved person the ability to present their
grievances to the Board. McVicker, 134 Idaho at 37.
Furthermore, the District Court did not address the issues of fees in his Decision
as required by I.A.R. 41(c), which provides that the court "in its decision on appeal shall
include its determination of a claimed right to attorney fees."

w,139 Idaho at 788,

86 P.3d at 502. Since the District Court did not address the fees issue in its Decision, the
Court effectively denied the request, which precludes the award of fees in this matter that
was made months after the County's Notice of Appeal was filed.
Finally, the attorney fees awarded were unreasonable and excessive. Without
establishing materiality or relevance, Rollins convinced the Court to allow depositions,
and augment the agency record with deposition testimony, affidavits, photographs, maps,
studies, letters of support, and other materials. These items were augmented into the
record over the County's objection after numerous hearings, briefs, and argument before
the Court.

The County should not be saddled with the costs of Rolliis' fishing

expedition. In addition, the District Court awarded Rollins the fees and costs associated

-
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with a public records request that was an entirely separate cause of action independent of

this judicial review.
At a minimum, the factual and legal questions posed by this case were "fairly
debatable" and should not have resulted in fees being awarded to Rolliis. Lowew v.
Board of County Com'rs for Ada County, 117 Idaho 1079, 1085, 793 P.2d 1251,
1257 (1990). Based upon the foregoing, the County respectfully requests this Court to
reverse the District Court's award of costs and attorney fees to Rollii.
6.

The County should have been awarded its attorneys fees and costs

incurred in the District Court and should be awarded them in this appeal.
LC. 12-117 applies equally in evaluating the County's request for costs and fees

on appeal.

In its Decision, the Board ruled that
In reaching this result, the Board does not imply that Rolliis has acted
unlawfully or with any sort of improper intent. Rollins made no
misrepresentations in bringing his project to the County and has obtained
the necessary approvals to proceed. For this reason, the Board is willing
to refund Rollins' previously-paid building permit fees, expedite his site
alteration permit application, and waive fees associated with the site
alteration permit application, provided that Rollins' remains the Applicant
for any project going forward.
Agency R. Vol. 1 of 2 at 9. Obviously, the Board was aware that Rollins' predicament
was not entirely self-imposed, but the Board did not rule that Rollins was barred from
building a residence on his property as he was free to apply for a site alteration permit in
accordance with Blaine County Code Section 9-21-5. Instead of seeking a site alteration
permit, Rollins chose to fight instead and has acted without a reasonable basis in fact and
law in the District Court and on appeal. As such, the County should be awarded its costs

and fees in the District Court and on appeal.
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Based on the matters presented, the County requests the Court to reverse the
decision of the District Court and rule as follows:

1. That the Board's interpretation of its ordinance Section 9-32-3 was correct and
thus, the Poster appeals were timely;
2. That County is not estopped from enforcing the MOD by reversing the issuance
of the building permit to Rollins and requiring him to proceed with a site
alteration permit under the MOD;
3. That R O W motions to augment should have been denied,

4. That Rollins property is in the MOD,
5. That Rollins' was not entitled to attorney fees in the District Court; and
6. That the County is entitled to attorney fees and costs on appeal.

RESPECTFULLY SUBMITTED this lLTL day of June, 2008.

Timothy graves, ISBN 5556
chief Deputy Prosecuting Attorney
Attorney for Appellant

APPELLANT'S BRIEF - 36

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this I&
day of June, 2008,I caused to be served a true
and correct copy of the within and foregoing document by the method indicated below,
and addressed to each of the following:

Edward A. Lawson, Esq,
Lawson & Laski, PLLC
675 Sun Valley Road, Suite A
POBox3310
Ketchum, ID 83340

/u.s. Mail, Postage Prepaid
- Hand Delivered
- Overnight Mail
- Telecopy

.sb---

A-

ISBN 5556

-

APPELLANT'S BRIER 37

EXHIBITS
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Exhibit1 -Blaine County Code Sections 6-1-2; 6-1-3
Exhibit 2 - Title 7, Chapter 1, Blaine County Code
Exhibit 3 -Blaine County Code Section 7-7-7
Exhibit 4 -Blaine County Code Sections 9-2-1 (definition of "bench"), 9-32-3
Exhibit 5 - Title 9, Chapter 21, Blaine County Code

EXHIBIT 1

PERMIT REQNo person shall, without first obtaining
a permit from the County do, cause to be done or authorize
any of the following:

6-1-2:

.

A.

Construct, repair, relocate or improve any public street or construct,
relocate or improve any private street;

B.

Construct, repair, replace or improve any public bicycle path,
equestrian path or other public easement;

C.

Construct, repair, relocate or improve any approach or curb cut onto
any public street or right of way;

D.

Dig in, excavate, trench or otherwise disturb the surface or
subsurface of any street, public or private, or any public bicycle path,
equestrian path or other public easement or right of way;

E.

Place any structure, fence, earth berm, utility line or other
improvement which is located on or encroaches upon or under any
public street or right of way. No encroachments shall be permitted
except public utilities and public improvements and approaches for
private streets and driveways.

F.

Maintain any public street or right of way, including, but not limited to
grading, graveling or snow plowing of such public street or right of
way. (Ord. 95-6, 3-6-95)

,

6-1-3:

TYPES OF PERMITS: Prior to commencing any activity

requiring a permit hereunder, the person desiring to undertake
such activity or the contractor of such a person, as agent for that person,
shall file an application with the County and be issued a permit therefor. All
such construction, improvement and activity shall be in conformance with
this Chapter and all other applicable laws, ordinances, rules and regulations
pertaining thereto. Such permits include the following:
A.

Street Construction Permit: To construct, relocate or improve any
public street, or portion thereof, or to construct, relocate or improve
any private street, or portion thereof.

B.

Street Repair And Excavation Permit: To repair any public street, or
portion thereof, or to excavate, dig in, trench or otherwise disturb the
surface or subsurface of any public street.

Blaine County

C.

Public Pathway Construction Permit: To construct, repair, replace or
improve any public bike path, equestrian path or other public
easement, or any portion thereof.

D.

Approach Permit: To construct, repair, relocate or improve any
approach or curb cut onto any public street or right of way.

E.

Encroachment Permit: To construct or place any structure, fence,
earth berm, utility line or other improvement, or portion thereof, upon
or under any public street or right of way.

F.

Maintenance Permit: To maintain any public street or right of way,
including, but not limited to grading, graveling or snow plowing of
such public street or right of way, or portion thereof, except forthe
plowing of snow across the width of a public street i n front of a
private driveway. (Ord. 95-6, 3-6-95)

6-1-4:

A.

APPLICATION FOR PERMIT;FEES:
Application: A complete permit application shall be submitted to the
County employee or department, as designated by resolution of the
Board of Commissioners, including, but not limited to, such plans,
specifications, drawings, engineering data and other information
required under this Chapter and the permit application fee as set by
resolution of the Board of Commissioners. The application form shall
be provided by the County and shall contain, at least, the following
information:
1. Name and address of the applicant;
2. The legal description of the land upon which the proposed work
shall be done or the location of the public street or way for which the
permit is requested;
3. Name and address of the contractor or contractors to do the work
as agent of the applicant;

4. A bona fide cost estimate of the construction and work to be
performed;
5. If the permit is for construction, relocation or replacement of any
improvement, then construction plans, drawings and specifications
prepared by a professional engineer registered in the State of Idaho
shall be submitted as part of the application and shall include, at
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EXHIBIT 2

TITLE 7

BUILDING REGULATIONS
Subject

Chapter

Building Code ............................. 1
Electrical Code ............................ 2
Plumbing Code . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Mechanical Code . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Americans With Disability Act. Part Ill . . . . . . . . . . . 5
Idaho Residential Energy Standards
6
(Rep. by Ord 2000~12.11~14~2000)
FireCode . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

.

............

September 2005
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CHAPTER 1

BUILDING CODE'

SECTION:
7-1-1:
7-1-2:
7-1-3:
7-1-4:
7-1-5:

Short Title
Adoption Of Codes
Amendment Of Codes
Additional Requirements
Penalties

7-1-1:

SHORT T L E : This chapter shall be known as the
BUILDING CODE ORDINANCE. (Ord. 2004-05, 12-13-2004)

7-1-2:

ADOPTION OF CODES: Pursuant to Idaho Code 39-4116(2),

the following codes published by the lnternational Code
Council are hereby adopted by reference:
2003 international building code (2003 IBC) as published by the
International Code Council,
Including appendix E, supplemental accessibility requirements;
Excluding the incorporated electrical codes, mechanical code, fuel
gas code, plumbing codes, fire codes or property maintenance codes
other than specifically referenced subject or sections of the
international fire code;
Including the incorporated 2003 international residential code (2003
IRC), parts I, 11, Ill, IV, and IX;

1. Prior ordinance history: Ord. 71-1, 2-17-1971; Ord. 71-6, 4-12-1971; Ord. 73-5, 7-1-1973;
Ord. 77-7, 5-9-1977; Ord. 78-3, 12-11-1978; Ord. 79-7, 6-12-1979; Ord. 80-3, 12-22-1980;
Ord. 804, 12-22-1980; Ord. 85-1, 3-11-1985; Ord. 86-2, 2-10-1986; Ord. 95-10, 10-16-1995;
1996 Code; Ord. 99-6, 12-20-1999, eff. 7-1-2000; Ord. 2000-1, 1-10-2000; Ord. 2002-05,
12-16-2002.
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9 (zoning regulations); and in accordance with section 105, permits,
of 2003 IBC, and as amended by the addition of new sections
105.1.3 and 105.1.4 and 105.1.5, 105.1.6, and 105.1.7 and the
underlined language, as follows:
Section 105.1.3 Moved Structures: Permit applications for moved
~ ~ location within the
structures shall be soecific to the D ~ O D O Snew
unincorporated Blaine Countv. Moved structures shall meet all snow
load and other apolicable desian standards for the proposed new
location. Permits for moved structures shall include but are not
limited to the followina information orovided bv an ldaho state
licensed architect andlor Idaho state licensed professional or
structural enaineer: appropriate foundation desianed to meet Blaine
Countv structural forces: evidence of investiaation of the laraest
window andlor aaraae door openina for structural adeauacv of
existina headers: where practical an analvsis of the existina roof
svstem includina trusses or rafters and roof sheathina materials. wall
and floor svstems for conformitv to structural forces criteria for the
new occuoancv and new location.
Section 105.1.4 Manufactured Homes: Permits are reauired for
manufactured homes beina placed both within and outside of mobile
home parks in Blaine Countv, oursuant to I.C. 44-2202 and this
code.

-

Section 105.1.5 Demolition Permits: Permit applications for
demolitions shall be specific to the location from which a structure is
beina moved or destroved. Demolition shall include movina a
structure from one site to another and destruction/demolition of a
structure for disposal. Permit aoplications shall include owner.
address. propertv descriptions, phone number, description of the
scope of the demolition and a timeframe. Written acknowledaement
that the utilitv companies s e ~ i n athe oropertv, the Blaine Countv
assessor's office and the iurisdiction's buildina official if other than
Blaine Countv have been notified. Permits shall be valid for 90 davs.
Section 105.1.6 Re-Roofinq Permits: Permit applications for re-roofs
shall include identification of the existina structural roof svstem, e.a.
roof rafters. size, spacing, and span or truss svstern as constructed.
Older, existina residential structures that have not been built to
current countv snow load standards shall be reauired to maintain, at
the minimum, the existinq structural intearitv of the roof svstem. This
exception to the snow load standards contained in this ordinance
shall be limited to R-3 residential occupancies and shall not apply to
new residential construction or anv commercial structures. Owners of
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Section 106.3.4.2 ... Furthermore. the deferred submittal will be
charaed a plan check fee in addition to anv and all other related
buildina oermit fees in the amount 100% of the first plan check

3
are used in an R3 andlor U1 occuoancv, truss specification mav be
submitted when available from the approved manufacturer without
deferred submittal plan check fee.

F.

investigation Fee: Amending section 108.4 investigation fees of
2003 IBC by adding the underlined language and deleting the
stricken language as follows:
Section 108.4 Work Commencing Before Permit Issuance. Any
person who commences any work on a building, structure, electrical,
gas, mechanical or plumbing system before obtaining the necessary
. .
..
permits shall be subject to a fee
that shall be in addition to the required permit fees which shall be
charaed as an investiqation fee. lnvestiaation fees shall be charaed
on an hourlv basis pursuant to the Blaine Countv buildina permit
fees table 1 adopted bv resolution of the board and specified as
"other inspection and fees".

G.

Fees, Deposits, And Refunds: Amending section 108 fees, of 2003
IBC by creating a new subsection 108.7 fees, deposits and refunds
by adding the following underlined language:
Section 108.7 Fees, Deposits. And Refunds: Pursuant to Idaho
Code. 2003 IBC. and Blaine Countv code. for buildinas. structures
and other improvements reauirina a buildina or other permit under
this ordinance, fees and deposits shall be paid to Blaine Countv as
specified herein. Fees shall be charged utilizina the Blaine Countv
buildina permit fees table 1 adopted bv resolution of the board. In
addition. 65% of the build in^ permit fee shall be paid as a plan check
fee and 40% of the plan check fee shall be paid for the fire district
plan check fee.
Section' 108.7.1 build in^ Permits: For projects with valuations in
excess of two hundred fifty thousand dollars 1$250,000.00). a partial
payment of one-thousand dollars ($1.000.00) shall be made at the
time the buildina permit ap~licationis submitted to Blaine Countv.
Said partial payment shall be credited to the total amount of the
buildina permit fee, but shall be forfeited if the buildina permit is not
obtained bv the aDplicant within 180 davs of permit approval.
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cancellation fee of 20% of the total amount of the buildina oermit fee
for the oroiect, includina all olan check fees and fire deoartment
review fees. If a oartial pavment of $1000.00 has been paid oursuant
to section 108.7.1, said oartial pavment shall be credited toward the
cancellation fee.

H.

Required Inspections: Required inspections shall be in accordance
with section 109 of 2003 IBC as amended by the addition of a new
section 109.3.8.1 and the underlined language as follows:
Section 109.3.8.1 Manufactured Homes: Inspections are reauired for
manufactured homes placed in Blaine Countv, pursuant to I.C.
44-2202 and this code.

1.

Board Of Appeals: Amending section 112, board of appeals, 2003
IBC, by the addition of a new section 112.3.1 and the underlined
language as follows:
Section 112.3.1 Board Membership: The board of countv
commissioners will apooint a three (3) person board to stand as the
board of appeals, as needed. with membership to be selected from
but not limited to the followina list of professionals in the various
fields of expertise in the buildina industw:

rn
m

J.

The citv of Ketchum. Idaho buildina official;
The city of Hailev, Idaho buildina official;
The Ketchum rural fire district fire chief or assistant chief;
The Wood River rural fire district fire chief or assistant chief;
General contractor associated with the Buildina Contractors
Association of the Wood River Vallev;
A licensed Idaho architect: and,
A licensed Idaho professional or structural enaineer.

Building Height: Amending section 502 definition of height, building
of 2003 IBC by deleting it in its entirety and replacing it with the
definition of building height contained in Blaine County code, title 9
(zoning regulations), chapter 2, definitions, and in the underlined
language as follows:
Buildina Heiaht: The vertical distance measured from the hiahest
point of the roof directlv to natural arade. Parapet walls reauired bv
code shall not be included in the measurement of heiaht. This
provision does not applv to accessow fixtures such as flaa poles,
liahtnina rods, weather vanes. antennas (not includina satellite
dishes), chimneys or air conditioners. Buildinas located in the
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Exception #1: A manufactured home or mobile home need not meet
the roof snow load reauirement if supplied with an approved,
enaineered Ramada roof which conforms to the reauired roof live
snow load. New manufactured homes in an established mobile home
park must meet minimum SO pound per sauare foot roof live snow
load. Used manufactured homes newly placed within an established
mobile home oark which do not meet the snow load reauirement
must present a sianed and notarized lease aareement between the
park owner and the tenant which provides for continuous snow
removal from the roof structure.
- -

Exception #2: Re-roofina ~roiectslimited to those specified (existing
R-3 occupancies) in section 7-1-3 amendment of codes. (B) reauired
permits, section 105.1.6, re-roofina permits, need not meet roof snow
load reauirements.

M.

Live Load Requirements For Balconies Or Second Fioor Decks:
Amending table 1607.1 of the 2003 IBC, occupancy items 5 & 6 as
pertains to residential use. Residential category, exterior balconies,
uniform load, shall be deleted in its entirety and replaced with the
underlined language as follows:
Residential: Exterior Balconies: Uniform load (P.s.~.) shall be eaual to
the roof live snow load when exposed to snow loadina or table
1607.1 whichever is areater.

N.

Snow Hooks: Amending section 1608, snow loads, of the 2003 IBC
by adding a new subsection 1608.10, snow hooks, underlined as
follows:
1608.10. Snow Hooks: Snow hooks are reauired on roof structures to
protect pede~triansat all exit and similar areas and to protect alazed
roof structures from snow and ice slidina from a roof or roofs
overhead.

0.

Seismic Loading: Amending section 1617.5.1 of 2003 IBC, seismic
base shear, equation 16-56, item 4 by deleting the stricken language
and adding the underlined language as follows:
Thirtv-five percent (35%). of flat roof snow load
4. %w+pwe&
where the flat roof snow load exceeds 30 pounds per square foot
(1.44 kNlm".

P.

Foundations: Amending section 1805.2 depth of footings of the
2003 IBC by changing the minimum depth from 12 inches to 24
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C.

Agricultural Buildings: Pursuant to ldaho Code 39-4116(4) and
subsection 9-3-5A of this code, agricultural buildings, defined as
follows and located within an unproductive agricultural zoning district
(A-10) or a productive agricultural zoning district (A-20), are exempt
from the requirements of the building code and rules promulgated by
the ldaho building code board. A setback permit is required as
authorized by ldaho Code and subsection 7-1-3B of this chapter.
2003 IBC, section 202 definitions: Agricultural, Building. A structure
designed and constructed to house farm implements, hay, grain,
poultry, livestock or other horticultural products. This structure shall
not be a place of human habitation or a place of employment where
agricultural products are processed, treated or packaged, nor shall it
be a place used by the public.

D.

Masonry Fireplaces, Manufactured Fireplace Inserts Or Freestanding
Wood Burning Stoves Or Solid Fuel Burning Appliances In Sleeping
Rooms: Masonry fireplaces, manufactured fireplace inserts, or
freestanding wood burning stoves when present in a sleeping room,
or potential sleeping room, shall be equipped with the capability to
draw one hundred percent (100%) outside combustion air supply and
utilized with tightfitting glass doors over the fireplace opening.

E.

Electrical And Mechanical Inspections Prerequisite: The framing
inspection by the Blaine County building department shall not be
conducted until the applicant has obtained a rough electrical
inspection from the ldaho state electrical inspector and a rough
mechanical inspection from the state mechanical inspector. The final
inspection shall not be conducted until the applicant has obtained a
final electrical inspection from the state electrical inspector and a
final inspection from the state mechanical inspector.

F.

Salvaged Building Materials: The use of salvaged building materials
may be approved by the building official upon receipt of a complete
list of those materials accompanied with fwritten approval of such
materials by an ldaho licensed architect andlor Idaho licensed
professional or structural engineer. Said materials shall be capable
of meeting design criteria for the proposed project.

G.

Hours Of Construction: Construction under valid Blaine County
building permit shall be limited to seven o'clock (7:OO) A.M. to seven
o'clock (7:OO) P.M. Monday through Friday, eight o'clock (8:OO) A.M.
to seven o'clock (7:OO) P.M. Saturday, and nine o'clock (9:OO) A.M.
to seven o'clock (7:OO) P.M. Sunday, except in the productive (A-20)
and unproductive (A-10) agricultural zoning districts as defined in
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EXHIBIT 3

3. Fire Protection Maintenance: All fire protection water supplies, fire
protection equipment, access to occupancies and equipment,
whether required or voluntarily installed, that would require a
response by the fire districts or be used by the fire districts shall be
maintained in operating condition at all times. Operating condition
includes unobstructed access, maintenance, testing and inspections
as required by the applicable fire chief, fire code official or building
official.

E.

7-7-7:

Fees: Each fire district may, by resolution, adopt a fee schedule for
reviewing building permit, subdivision, plat and conditional use
permit applications. The fee for any application requiring fire district
comment shall be in addition to the fees collected by the planning
and zoning or building departments. (Ord. 2005-05, 6-16-2005)
APPEALS:

A.

Appeals: When the applicable fire chief, fire code official or building
official disapproves of an application or refuses to grant a permit, or
when there is a question as to the suitability of alternate materials
and types of construction, or when there is a question of
interpretation of the 2003 international fire code or this chapter, the
applicant or aggrieved party may appeal the decision of the
applicable fire chief, fire code official or building official to a board of
appeals, as required by the 2003 international fire code.

B.

Appeal Procedure: A written notice of appeal, detailing all bases for
appeal including the particulars regarding any claimed error or abuse
of discretion, shall be filed with the applicable district or in those
portions of the county that are not in a district, the county building
department, before five o'clock (5:OO) P.M. of the fifteenth calendar
day affer the decision of the applicable fire chief, fire code official or
building official has been made. The failure to physically file a notice
of appeal with the applicable district or building department within
the time limits prescribed by this subsection shall cause automatic
dismissal of such appeal.

C.

Board Of Appeals: The board of appeals consists of five (5)
members who are qualified by experience and training to pass upon
pertinent matters. The five (5) members shall be appointed by the
district or in those portions of the county that are not in a fire district,
the board and shall hold office at the appointing authority's pleasure.
The applicable fire chief, fire code official or building official shall be
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an ex officio member and shall act as secretary of the board of
appeals or shall have the power to appoint a secretary.

D.

Conduct Of Hearings: The board of appeals shall conduct a hearing
for the appeal within thirty (30) days of the filing of the appeal. The
board of appeals shall adopt reasonable rules and regulations for
conducting its investigations and shall render decisions and findings
in writing to the applicable fire chief, fire code official or building
official, with a duplicate copy to the appellant within thirty (30) days
after the hearing of appeal. (Ord. 2005-05, 6-16-2005)

PENALTIES: A violation of any provision of this chapter or
the 2003 international fire code shall be a misdemeanor,
punishable by a fine not to exceed three hundred dollars ($300.00), or
imprisonment for a period not to exceed six (6) months in the county jail, or
both for each offense. Each day that such a violation occurs or continues
shall constitute a separate criminal offense.
7-7-8:

Any violation of any provision of this chapter may also result in the filing of
a civil complaint for civil damages, if applicable, imposed upon any person
violating the 2003 international fire code or this chapter. Whenever it
appears that any person has engaged in any act or practice constituting a
violation of the 2003 international fire code or this chapter, the building
official, applicable fire chief, or fire code official may issue a stop work
order and the board may bring an action to enjoin any such acts or
practices and to enforce compliance with the 2003 international fire code or
this chapter. Any civil action for injunctive relief or civil damages shall be in
addition to the criminal penalties set forth in this chapter. (Ord. 2005-05,
6-16-2005)

WARNING AND DISCLAIMER OF LL4BlLIm The degree
of fire protection required by this chapter is considered
reasonable for regulatory purposes and is based on accepted fire protection
standards. This chapter does not imply that persons or property will be fully
or even partially protected from fire or damage. This chapter shall not
create liability on the part of the board, Blaine County, or its employees,
officers or agents, or the districts or their employees, officers or agents for
any damage to persons or property following the adoption of this chapter,
including, but not limited to, reliance on this chapter or any administrative
decision made hereunder. (Ord. 2005-05, 6-16-2005)

7-7-9:
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EXHIBIT 4

8-2-7

BANK:

The ordinary high-water level of the stream,
river, lake or impoundment, which in the
absence of evidence to the contrary shall be
presumed to be the edge of the vegetation
growing along the shore.

BENCH:

A level step created by the former flood
deposits of a river.

BOARD:

The Board of County Commissioners.

BUILDABLE SITE:

A dwelling construction site which will not
require diking or riprap for protection against
flooding, nor increase the possibility of
contamination of ground or surface water from
septic tanks and drain fields, nor require that
the proposed site be excavated so as to
oversteepen a slope or toe of a slope.

BUILDING:

Any structure used or designed to be used for
supporting or sheltering any use or occupancy.

BUILDING,
AGRICULTURAL:

A structure designed and constructed to house
farm implements, hay, grain, poultry, livestock
or horticultural products, but not for the
purposes of human habitation or processing of
agricultural products.

BUILDING, EXISTING:

A building erected prior to the effective date of
the ordinance codified in this Title, or one for
which a valid building permit has been issued
prior to the effective date of the ordinance
codified in this Title.

BUILDING HEIGHT:

The vertical distance measured from the highest
point of the roof directly to natural grade.
Parapet walls required by code shall not be
included in the measurement of height. This
provision does not apply to accessory fixtures
such as flag poles, lightning rods, weather
vanes, antennas (not including satellite dishes),
chimneys or air conditioners. Buildings located
in the floodplain shall be measured from the
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2. Periodically review all privately proposed amendments to this Title
and the Comprehensive Plan and make recommendations to the
Board.
3. Review development proposals according to the process outlined
in Title 10 of this Code.

4. Review applications for zoning
recommendations to the Board.

reclassifications and make

5. Review conditional use permit applications and applications for
variances.
6. Hear and decide appeals when it is alleged that an error has been
made by the Administrator. (Ord. 77-5, 3-28-1 977, eff. 4-7-1 977)

9-32-3:

APPEALS FROM DECISIONS OF THE ADMINISTRATOR:

A.

Appeal To Board: Any person aggrieved by a decision of the
Administrator made in interpreting or enforcing this Title may appeal
such a decision to the Board by filing a notice of appeal with the
Board within twenty (20) calendar days of the date of such decision,
stating the date and nature of the decision appealed from and the
grounds for the appeal. The appellant shall lodge all legal and
factual material in support of the appeal with the Administrator within
fourteen (14) calendar days after the notice of appeal is filed. If any
of such lodged material had not been submitted to the Administrator
prior to the Administrator's decision, the Board may remand the
matter to the Administrator for reconsideration in light of the new
material.

B.

Hearing By Board: The Board shall hold a public hearing on all
appeals from decisions of the Administrator during the next available
date after the appellant has complied with the requirements of this
Section. The Board shall base its decision upon the record before
the Administrator and any additional lodged material. However, the
Board may, in its discretion, allow additional material and evidence if
there were good reasons for failure to submit the material and
evidence within fourteen (14) calendar days of the filing of the notice
of appeal, but any such additional written material and evidence
shall be submitted to the Board at least fourteen (14) days prior to
the public hearing. Whenever an appellant lodges additional material
or evidence with the Board that was not submitted to the
Administrator prior to its decision, the Administrator shall be entitled
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t o lodge with t h e Board prior t o public hearing any additionai material
or evidence relevant to the appeal.

C.

Decision By Board: The Board shall, within twenty eight (28)
calendar days after the public hearing, enter a written order
affirming, reversing or modifying the Administrator's decision. T h e
order shall also contain the reasons for the Board's decision. On its
own motion, t h e Board may, within fourteen (14) calendar days of
issuing a written decision, reconsider that decision. (Ord. 98-1,
1-7-1998; Ord. 94-3, 5-16-1994; Res. 93-6, 3-22-1993; Ord. 77-5,
3-28-1977, eff. 4-7-1 977)
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EXHIBIT 5

CHAPTER 21

MOUNTAIN OVERLAY DISTRICT (M)

SECTION:
9-21-1 :
9-21-2:
9-21-3:
9-21-4:
9-21-5:

Statement Of Intent And Purposes
Establishment
Base Density
Categorical Exclusions
Site Alteration Permit Procedure

9-21-1:

STATEMENT OF INTENT AND PURPOSES:

A.

Intent: It is important that current owners and potential purchasers of
property that includes land within the Mountain Overlay District
recognize the significance of the public policy and land use interests
reflected in this Chapter, and the additional requirements under this
Code applicable to that land. Unless a categorical exclusion applies,
site alterations within the Mountain Overlay District require a site
alteration permit, which is a type of special use permit authorized by
Idaho Code, section 67-6512.
The intent of the Mountain Overlay District is to direct development
to land outside of the Mountain Overlay District. Only when no
sufficient available area for a site alteration exists outside of the
Mountain Overlay District and all other criteria under this Chapter
have been met may a site alteration occur within the District. It is not
recommended, however, to include land within the 100-year
floodplain, floodway, designated wetland areas, and avalanche
hazard within "available area", as defined in the criteria. Even then,
the site alteration must be located at the lowest point within the
District which will minimize its hillside visibility. The Design Review
Standards of Evaluation of this Chapter, and any conditions of
approval, should be used to ensure that any site alteration will be
limited in its bulk, design, and use of materials to minimize its
visibility from a reference road.
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hillside slopes and the summit of the hillside, but rather is intended
to include all such areas.
This Chapter is to be read as a whole, and construed to effectuate
its purposes and the intent of the Chapter.
6.

Purpose: The purposes of the Mountain Overlay District are:
1. To preserve the natural character and aesthetic value of hillsides
and mountains in the County by regulating development thereon;
2. To maintain slope and soil stability;
3. To prevent scarring of hillsides and mountains made by cuts and
fills and/or by access roads to hillside and mountainous areas;
4. To ensure accessibility by emergency vehicles on hillside roads;

5. To prevent unsafe conditions for access, circulation, and road
maintenance and unwarranted problems associated therewith in
hillside and mountainous areas;
6. To help ensure water quality and prevent deterioration due to
sedimentation or inadequately performing septic systems;
7. To regulate site alteration and structural development in the
Mountain Overlay District to assure that site alteration and
development occurs in the Mountain Overlay District only when no
sufficient available area for siting of the proposed site alteration or
development exists outside of the District and all other criteria under
this Chapter have been met, and to assure that any site alteration
and structural development within the District occurs in a manner
that minimizes hillside visibility;
8.To carry out the provisions
Comprehensive Plan; and

contained

in

the

County

9. To protect agricultural lands for productive agriculture while
providing for necessary residential and other structural use within the
context of productive agriculture. (Ord. 2000-04, 3-27-2000; Ord.
98-1, 1-7-1998; Ord. 94-15, 11-14-1 994; Ord. 94-6, 6-16-1994; Ord.
91-15, 11-25-1991 ; Ord. 77-5, 3-28-1977, eff. 4-7-1977)
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F.

Areas Higher Than The Lowest Hillside Slope: "Areas higher than
the lowest hillside slopes" under subsections Dl and D2 of this
Section shall include all areas and geographic features (regardless
of grade of slope), including, without limitation, all ridges, saddles,
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knolls, and pockets or islands of land, between and including the
summit of the hillside and the lowest hillside slopes exceeding
twenty five percent (25%) for subsection D l of this Section or fifteen
percent (15%) for subsection D2 of this Section. (Ord. 98-1,
1-7-1998; Ord. 94-15, 11-14-1994; Ord. 94-6, 6-16-1994; Ord. 91-15,
11-25-1991; Ord. 77-5, 3-28-1977, eff. 4-7-1977)
9-21-3:

BASE DENSITY: The base density shall be one unit per forty

(40) acres for slopes which exceed twenty five percent (25%).
The density assigned to the underlying zoning district for all other areas
within the Mountain Overlay District remains unchanged. (Ord. 94-15,
11-14-1994; Ord. 94-6, 6-16-1994; Ord. 91-15, 11-25-1991; Ord. 77-5,
3-28-1977, eff. 4-7-1977)

9-21-4:
A.

CATEGORICAL EXCLUSIONS:

General Exclusions: Unless the intent of the landowner or hislher
authorized agent is to circumvent the purposes of the Mountain
Overlay District regulations, the requirements of this Chapter shall
not apply to the following, provided the landowner or agent, before
commencing any site alteration, first obtains a written decision from
the Administrator, in consultation with the County Engineer or hislher
designated representative, that the site alteration falls within and
meets one of the following categorical exclusions:
1. On lands outside of Scenic Corridor 1 (SC1):
a. Roads used primarily for agricultural purposes,
b. Agricultural fences and equipment and activity directly related
to agricultural purposes.
2. On lands outside of Scenic Corridor 1 (SC1) and until such time
as subdivision or planned unit development are proposed:
a. Single-family residences; provided, that:
(1) They are not skylined;
(2) They are located among agricultural buildings and
structures on lands used primarily for agricultural purposes;
and
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9. Underground utility structures working in accordance with a county

approved permit.
10. Testing necessary to meet the requirements of subsection
9-21-5B of this chapter.
11. Incidental planting and transplanting of vegetation by hand tools.
12. Maintenance, repair and improvement of any building, other
structure, or hillside road that was in existence and lawful before
December 18, 1991, the effective date of ordinance 91-15, or
lawfully constructed thereafter, which does not increase its visibility
from any reference road, provided the plans for such maintenance,
repair and improvement demonstrate appropriate measures or
design features to prevent soil erosion, silting of lower slopes, slide
damage, flooding, and any other geologic instability.
13. The construction, installation, siting or operation of a wireless
communication facility when said proposed facility: a) is in the
immediate vicinity of one or more wireless communication facilities
existing as of the effective date of Blaine County ordinance 2001-10
on October 10, 2001; and b) is no higher than any existing WCF in
the immediate vicinity. The fact that a WCF may qualify for a
categorical exclusion from the site alteration permit requirements of
the mountain overlay district, shall not exempt the WCF from the
requirements of section 9-3-16 of this title. Plans submitted to the
county for the construction, siting or installation of a wireless
communication facility shall include and demonstrate, i n addition to
all other requirements, revegetation with native or native compatible
vegetation to prevent erosion; appropriate measures or design
features to prevent soil erosion, silting of lower slopes, slide
damage, flooding, and any other geologic instability.

B.

Subdivision Exclusion: Upon application to the board, subdivisions
platted before June 16, 1994, may propose to enter into agreement
with the county to exempt building lots within that subdivision from
the site alteration permit procedures contained herein, provided that
any such building site and proposed structures are not visible from
Highway 75. To qualify for this exclusion, the subdivision shall meet,
at a minimum, the following criteria and conditions:
1. The subdivision has an effective design review committee that has
been in existence for at least two (2) years prior to application for
exemption.
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D.

Exception To Written Decision Requirement: Notwithstanding any
provision of this title to the contrary, a written decision of the
administrator shall not be required briar to commencing a site
alteration that falls within and meets a categorical exclusion stated in
subsection Alb, A2, or A5 of this section. cord. 2001-10, 10-1-2001;
Ord. 98-1, 1-7-1998; Ord. 94-15, 11-14-1994; Ord. 94-6, 6-16-1994;
Ord. 91-15, 11-25-1991; Ord. 77-5, 3-28-1977, eff. 4-7-1977)

9-21-5:

SITE ALTERATION PERMIT PROCEDURE:

A.

Application for a site alteration permit in the mountain overlay district
shall be made on a form furnished by the administrator. All site
alteration permit applications shall include the plans for all proposed
buildings, additions to existing buildings, other structures, and
hillside roads. The commission shall review all such elements of the
development simultaneously but shall evaluate under the provisions
of this chapter only those portions which lie within the mountain
overlay district. Upon receipt of the completed form, together with
the information listed below, and following an on site inspection by
the administrator, the completed application shall be placed on the
agenda of the next available regular meeting of the commission, and
shall meet the requirements for notification contained in section
9-25-4 of this title.

B.

Application And Submittal Requirements; Fees: An application for a
site alteration permit shall be filed with the administrator by at least
one holder of an interest in the property, or their agent, accompanied
by the fee established by resolution of the board of county
commissioners. Fees resulting from review by the county engineer
are the responsibility of the applicant, according to the fee resolution
of the board and shall be paid prior to public hearing. No application
shall be certified as complete unless it includes the following
information in sufficient detail for the commission to determine
compliance with the design review standards of evaluation:
1. The name, address and phone number of the owner of the land
for which the permit is requested and of the person, firm or
corporation (contractor) that will physically alter the land, if known.
2. The proposed date that the site alteration will commence and the
projected date of completion.
3. A description of the land on which the proposed work is to be
done, by lot, block, tract and house and street address, or similar
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12. Written input from the county engineer addressing, but not
limited to, compliance with road standards, drainage and erosion
mitigation.
C.

Commission Review And Action: Decisions shall be based on the
standards of evaluation contained herein. Review of the application
and receipt of public input shall be conducted at a scheduled public
hearing as set forth hereinabove. The commission may order the
hearing to be continued up to thirty one (31) days at the same place,
in which case no further published notice shall be required other
than that requested by the commission. Continuation beyond thirty
one (31) days shall require further published notice, according to this
section. The commission shall approve, approve with conditions, or
deny said application, making appropriate findings to support its
decision. The commission shall enter an order or adopt its written
findings of fact and decision within thirty one (31) days after the
action is taken by the commission. The granting of a site alteration
permit shall not be considered as establishing a binding precedent to
grant other site alteration permits. A site alteration permit is not
transferable from one parcel of land to another.

D.

Design Review Standards Of Evaluation: The applicant has the
burden of demonstrating compliance with this chapter, including
each of the following design review standards of evaluation. Before
approving or conditionally approving a site alteration permit, the
commission shall review and find adequate evidence that the
proposed development or site alteration meets the following
standards:
1. No sufficient available area for the site alteration exists on the lot
outside of the mountain overlay district. "Available area" may be
found to exclude land located within the 100-year floodplain,
floodway, wetlands, and avalanche hazard created by off site
conditions where such environmental concerns outweigh the hillside
concerns for the particular project. Existing structures that are
nonconforming to this chapter may be improved, moved, or replaced
within the mountain overlay district, provided the commission finds
that the proposal is less nonconforming than what is existing and is
in substantial compliance with subsections 02 through D l 2 of this
section.
2. Visibility of the site alteration as viewed from reference roads shall
be minimized through design, landscaping and siting. Except where
extraordinary circumstances exist that are peculiar to the physical
characteristics of the site, site alterations, particularly buildings,
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8. Exterior building materials shall be of nonreflective materials. The
visibility of hillside development shall be lessened by limited glazing
and exterior lighting, and by use of materials and colors compatible
with the natural surrounding setting. Roofs shall be designed to
minimize the visibility of the structure. Reflective metal roofs are
prohibited; nonreflective metal roofs may be approved.

9.Exterior lighting shall be directed downward and sited, hooded
and shielded such that it minimizes visibility from any reference road.
Shielding and hooding materials shall be composed of nonreflective,
opaque materials.
10. Construction proposed as part of a site alteration permit
application shall comply with other applicable codes and ordinances,
including, but not limited to, the uniform fire code; title 7, chapter 3
of this code; and the uniform building code, as amended, in effect at
the time.
11. Any proposed new road or driveway is necessary to access a
building site or building that was lawfully approved under this title.
12. If the applicant or landowner with respect to an application for a
site alteration permit under this chapter is the state of ldaho, or any
agency, board, department, institution, or district thereof, the
commission or the board, in addition to all other applicable standards
and criteria hereunder, shall take into account the plans and needs
of the state, or any agency, board, department, institution or district
thereof, as required by ldaho Code section 67-6528.

E.

Conditions: The commission may attach reasonable conditions upon
granting a site alteration permit, including, but not limited to:
1. Providing bonding or other sufficient financial guarantee to
complete the site alteration; at a minimum, the revegetation of
disturbed areas, including weed control, and new vegetation or
landscaping proposed to minimize the visibility of the project on the
hillside shall be financially guaranteed at one hundred fifty percent
(150%) of the estimated cost for five (5) growing seasons;

2. Modification of the property development or site alteration;
3. Providing road design modifications to avoid undue scarring;

4. Further mitigation of visibility not included on the application;

andlor
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